Part 1 – Legislative Requirements
About BoardSafe
BoardSafe summarises good governance as applied to workplace health and safety. Workplace Health and Safety (WHS) is the prevention of workplace illness and injury through the establishment of effective policies, procedures and review. The concepts of duty and due diligence in WHS as defined by the WHS Act  are included in a number of checklists from which Boards can choose to ‘audit’ both the Board’s and the organisation’s activities. The Manual has WHS as its primary focus, that is, the prevention of illness and injury to workers in the workplace. However, when there is an illness or injury as a result of a workplace activity, the effective management of the  paid workers’ return to work, management of the workers compensation claim (if applicable) and the full investigation of the incident with the objective of preventing further occurrences, is also of critical importance. Size and management structure varies significantly within the disability sector and so one size does not fit all. The development of a Strategic Plan as part of a program of continuous improvement is strongly recommended. Further guidance and references are supplied for Board members who wish to extend their knowledge. The Manual can be downloaded from the DisabilitySafe website www.disabilitysafe.com.au . BoardSafe covers and includes:

	Good Governance
	Due Diligence        
	Board and Directors Duties
	Developing an WHS Management Strategy

	Volunteers
	Injury Management
	Community Care
	Liability of Directors

	WHS Duties   
	Contractors
	 Checklists
	Good Governance in WHS

	
	
	
	

	
	
	
	


Good Governance

Governance can be defined as the system or process whereby entities such as disability service organisations exercise accountability to members and responsibility to other stakeholders. Direction is given to fulfill the organisation’s vision and mission statement to improve the lives of people through the services and care delivered.

Members of boards and directors are responsible for the governance of their service with their actions subject to its constitution, corporation law, the WHS Act and Regulations and various other statutory acts and regulations.

Corporate governance addresses the issues arising from the interrelationships between boards’ of directors, such as interaction with senior management, and relationships with the owners and others interested in the affairs of the entity. This includes regulators, funders, auditors, creditors, debt financiers and analysts.  Corporate governance is the legal authority given to the Board or management committee of an organisation to manage the affairs of the organisation. Being a volunteer Board member in no way lessens a person’s responsibilities and liabilities as a Board member
. 

Boards also need to be cautious about not crossing the line in their role of overseeing to the management of the day to day operations. Board members need to know what is being done but may not necessarily be actively involved. Keep this in mind when completing the Boardsafe Checklist in Part 2 and developing your BoardSafe Plan in Part 3 of this Manual.

References

Standards  www.standards.org.au
AS 8000 CD-2006 Corporate Governance CD  
Guides

Corporate Governance: Handbook for the Board, October 2001. Department of Family and Community Services. 

‘It’s Your Business’. NSW Department of Ageing, Disability and Home Care. 

Further guidance

In Chapter 6 of “It’s Your Business” there are checklists which help to assess risk management processes within an organisation.

Disability Safe website (www.disabilitysafe.com.au) has a range of tools and material relating to the Disability Sector.

Good Governance in Occupational Health and Safety

Legislative Responsibilities
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Work Health and Safety Act 
The Act lays down specific requirements for health, safety and welfare which must be met in all places of work.

Workers Compensation Act 1987; Workplace Injury Management and Workers Compensation Act 1998; Workers Compensation Legislation Amendment (Benefits) Act 2008
These Acts establish a workplace injury management and workers compensation system in NSW that assists in securing the health, safety and welfare of workers and provides for effective and pro-active management of injuries. 

WHS Regulation 
The regulation supports the Act. It adopts a performance-based approach to workplace health and safety while maintaining prescribed controls in highly hazardous areas, such as working with asbestos.

Workplace Injury Management and Workers Compensation Regulation 2002 and the Workers Compensation Regulation 2003

These regulations provide for the management of injured workers’ return to work programs in NSW.

Codes of Practice and Standards

Codes of practice provide practical guidance to Persons Conducting a Business or Undertaking (PCBU).   Model codes of practice are developed by Safe Work Australia and approved by Ministerial Council.
Australian Standards provide technical and design guidance notes. Some standards are directly relevant to health and safety, such as safety and emergency equipment and fire safety standards. Other general standards will contain health and safety provisions. For example, ISO 10535 –2006: Hoists for the transfer of disabled persons – Requirements for test methods.
References

Acts and Regulations and Codes of Practice: www.safeworkaustralia.gov.au  
Legislation NSW
Standards: www.standards.org.au
AS/NZS4801-2001: Occupational health and safety management systems – specification with guidance for use

AS/NZS4804:2001: Occupation health and safety management systems –General guidelines on principles, systems and supporting techniques

AS/NZS4360-2004: Risk Management 

HB 436-2004: Risk Management Guidelines Companion to AS/NZS 4360-2004: Risk Management 

Guides: www.workcover.nsw.gov.au
WorkCover NSW:  Community Services Safety Pack 2004 

Further Information: www.ascc.gov.au
Australian Safety and Compensation Council (replacing the National Occupational Health and Safety Commission)  
WHS Act – key changes
	Employer        
	Replaced by the term  ‘person conducting a business or undertaking’  (PCBU)

	Controllers, self employed etc. 
	Are also a PCBU with general duties of care

	Employees           
	Replaced by the term worker which is broadly defined to include anyone  who carries out work in any capacity, 

	General duties of Employers 
	Will be subject to qualifier ‘reasonably practicable’ and will apply to all PCBUs 
 

	Duty of workers 
	Workers have an expressed duty to take reasonable care of themselves at work

	Directors and Manager
	Replaced with the term “Officer” as defined in the Corporations Act 2001

	Duty on Officers
	Officers have positive duty of “due diligence” to ensure PCBU complies with duties 

	OHS Representatives 
	Replaced by health & safety representatives (HSR) with increased functions and powers

	OHS Committees
	Will  be referred to as health and safety committees with effectively the same functions

	Union officials
	Can apply for WHS entry permit and will be known as WHS entry permit holders.


WHS Act – basic legislative requirements

Section 19   Primary duty of care
(1)  A person conducting a business or undertaking must ensure, so far as is reasonably practicable, the health and safety of: 

(a)  workers engaged, or caused to be engaged by the person, and

(b)  workers whose activities in carrying out work are influenced or directed by the person,

      
while the workers are at work in the business or undertaking.

(2)  A person conducting a business or undertaking must ensure, so far as is reasonably practicable, that the health and safety of other persons is not put at risk from work carried out as part of the conduct of the business or undertaking.

(3)  Without limiting subsections (1) and (2), a person conducting a business or undertaking must ensure, so far as is reasonably practicable: 

(a)  the provision and maintenance of a work environment without risks to health and safety, and

(b)  the provision and maintenance of safe plant and structures, and

(c)  the provision and maintenance of safe systems of work, and

(d)  the safe use, handling, and storage of plant, structures and substances, and

(e)  the provision of adequate facilities for the welfare at work of workers in carrying out work for the business or undertaking, including ensuring access to those facilities, and

(f)  the provision of any information, training, instruction or supervision that is necessary to protect all persons from risks to their health and safety arising from work carried out as part of the conduct of the business or undertaking, and

(g)  that the health of workers and the conditions at the workplace are monitored for the purpose of preventing illness or injury of workers arising from the conduct of the business or undertaking.

Section 28   Duties of workers
While at work, a worker must: 

(a)  take reasonable care for his or her own health and safety, and

(b)  take reasonable care that his or her acts or omissions do not adversely affect the health and safety of other persons, and

(c)  comply, so far as the worker is reasonably able, with any reasonable instruction that is given by the person conducting the business or undertaking to allow the person to comply with this Act, and

(d)  co-operate with any reasonable policy or procedure of the person conducting the business or undertaking relating to health or safety at the workplace that has been notified to workers.

47   Duty to consult workers
(1)  The person conducting a business or undertaking must, so far as is reasonably practicable, consult, with workers who carry out work for the business or undertaking who are, or are likely to be, directly affected by a matter relating to work health or safety.

Code of Practice – How to Manage Work Health and Safety Risks
Risk Management Principles
Risk management is a proactive process that helps you respond to change and facilitate continuous improvement in your business.  Is should be planned, systematic and needs to cover all hazards and associated risks.  Consultation is required at all times.  

1. Identify the hazard

2. Assess the risk if risk and associated controls not yet known
3. Eliminate or control the risk using hierarchy of controls

4. Document, review and monitor
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Hazpak Matrix for prioritising risk

Hierarchy of Controls

	1. Eliminate the Hazard 

	2. Substitute the hazard with something safer

Isolate the hazard from people

Reduce the risks through engineering controls.  

	3. Reduce the level of harm using administrative controls
Use  personal protective equipment


Specific hazards in disability sector

Manual handling

Aggressive behaviour

Working at external locations

Slips, trips, falls

Motor vehicles

Psychological injury
WHS procedures to assist with controlling risk
Consultation arrangements

Emergency procedures

First aid

Height safety requirements

Training

Safe work procedures

Reporting systems

Risk management programs

References

WHS Act 
WHS Regulation 
Duties of Boards

The Work Health and Safety Act is based on the principle of the ‘duties’ of PCBUs to prevent illness and injury at work and covers all workplaces. A WHS duty is an absolute duty under the Act.

Sometimes referred to as ‘duty of care’, implementing this principle means planning for the development of systems, processes and people to eliminate or otherwise minimise the risk of workplace incidents. A workplace incident is an event which could, or does, result in injury or illness to people and damage to property, plant or equipment. It requires all people in the workplace to pay constant attention to, and be aware of, the possible consequences of their actions. These people include employers, workers, manufacturers, suppliers and other persons at a place of work, such as clients and visitors. 
To achieve this directors have a proactive duty to ensure the PCBU is meeting it’s obligations known as due diligence and this includes taking reasonable steps:.
 (a)  to acquire and keep up-to-date knowledge of work health and safety matters, and

(b)  to gain an understanding of the nature of the operations of the business or undertaking of the person conducting the business or undertaking and generally of the hazards and risks associated with those operations, and

(c)  to ensure that the person conducting the business or undertaking has available for use, and uses, appropriate resources and processes to eliminate or minimise risks to health and safety from work carried out as part of the conduct of the business or undertaking, and

(d)  to ensure that the person conducting the business or undertaking has appropriate processes for receiving and considering information regarding incidents, hazards and risks and responding in a timely way to that information, and

(e)  to ensure that the person conducting the business or undertaking has, and implements, processes for complying with any duty or obligation of the person conducting the business or undertaking under this Act, and 

 (f)  to verify the provision and use of the resources and processes referred to in paragraphs (c)–(e).

References

WHS Act  Sections 27.

Liability of Directors and Officers
An officer of a person conducting a business or undertaking may be convicted or found guilty of an offence under the WHS Act relating to a duty under section 27 whether or not the person conducting the business or undertaking has been convicted or found guilty of an offence under the Act relating to the duty or obligation

A voluntary member of a Board does not commit an offence under the WHS Act for a failure to comply with a health and safety duty, but may commit an offence as a worker.
References

WHS Act : Section 27 & 33
Workers
A person is a worker if the person carries out work in any capacity for a person conducting a business or undertaking, including work as: 

(a)  an employee, or

(b)  a contractor or subcontractor, or

(c)  an employee of a contractor or subcontractor, or

(d)  an employee of a labour hire company who has been assigned to work in the person’s business or undertaking, or

(e)  an outworker, or

(f)  an apprentice or trainee, or

(g)  a student gaining work experience, or

(h)  a volunteer, or

(i)  a person of a prescribed class.

It is noted that a PCBU can also be a worker and that there may be several PCBUs with responsibility for the same workers.

References

WHS Act  Section 7 
Further Guidance  

Contractors

PCBUs must ensure the health and safety of all workers and other persons at the place of work.  Under the WHS Act a contractor is regarded as a worker. In short, while work can be contracted out, responsibility for health and safety cannot. Under the heading of contractors will be physiotherapists, electricians, occupational therapists, builders and more. When PCBUs engage contractors at their place of work they must ensure that the contractors are not put at risk by the PCBU’s activities, and that other workers or others at the place of work are not put at risk by the contractors activities. Similarly, when a contractor comes into the workplace they must ensure the health and safety of their own workers and not put others at risk as a consequence of their activities. 
Your organisation, engaging the sub-contractor, is responsible for ensuring the sub-contractors have up-to-date and full workers compensation and public liability insurance. They must have completed risk assessments on all the work they will be conducting on your premises, be able to ensure the safety of all equipment and chemicals they bring with them and be trained to do the job they are contracted to do.  There must also be adequate consultation strategies established and strategies to ensure that there is no discrimination on health and safety issues. Under the Act a contractor is a worker but is also a PCBU.  There must be a system for ensuring consultation, cooperation and coordination with the head contractor and consultation with the contractor’s employees. The Board must ask the question ‘Does the organisation’s insurance cover the risk?’

References

WHS Act  

Further Guidance

www.workcover.nsw.gov.au 

WorkCover NSW Community Services Safety Pack: Section 2.5 

WorkCover NSW Subcontractors Statement
WorkCover NSW Worker or Contractor
Community Care

Community Care is increasingly the preferred option for many people with a disability. Since the mid-1980’s, government policies have encouraged people with disabilities to remain in their own homes rather than enter residential services. The sector consists of a plethora of government funded programs that have created a sizeable industry with a large workforce of casual, permanent and voluntary staff.  While the Australian Government invests a large amount of funding on an annual basis, each State and Territory Government continues to invest money through a range of complementary programs, all with the expressed aim of supporting people in the home and community of their choice. Informal care provision must also be recognised within the community care sector and the introduction of self-managed funds may have a direct influence on this.. The flexibility, autonomy and individualised nature of service provision within the community care arena are frequently promoted to clients, carers and the workforce as benefits of the system. However these same characteristics also present an array of Workplace Health & Safety risks and issues for each community care employer to identify and manage sensitively and efficiently.

References

www.health.gov.au
www.disabilitysafe.com.au 

Injury management 

The only way to effectively manage workplace injuries and the subsequent workers compensation claim is to have a plan in place which spells out, in principle, how the injury will be managed and which can be put in place if an injury does occur. Boards and directors must take an interest in the outcome and cost of claims. Whilst the risk management approach is aimed at identifying all possible hazards and eliminating or controlling them before they can cause harm to people in the workplace, an injury can still occur.

The injury management approach adopts risk management principles by making sure that a plan is in place for the early and effective management of injuries should they occur. The approach minimises losses, for both employee and employer, associated with a ‘lost time’ workers compensation claim and in this way is part of an effective risk management system. For these reasons Injury Management (IM) is included in BoardSafe.

References

Workers Compensation Act 1987; Workplace Injury Management and Workers Compensation Act 1998; Workers Compensation Legislation Amendment (Benefits) Act 2008 

Workplace Injury Management and Workers Compensation Regulation 2002 and the Workers Compensation Regulation 2003 
Further Guidance

WorkCover NSW Return to Work Guidelines  

WorkCover NSW How to notify work-related incidents

Developing an WHS and Injury Management Strategy

To ensure you meet your duties under the WHS legislation, collectively as a Board, or individually as an officer you will need to review your current practices in managing WHS and Injury Management (IM).  
The purpose of this Manual is firstly to assist you to review your performance in managing WHS and IM, and secondly to enable you to develop a strategy for achieving and maintaining compliance. Use the BoardSafe Checklist to determine where your Board is doing well and where there may be gaps in your performance. Next, complete the BoardSafe Plan to determine the Board strategy for improving your organisation’s WHS and IM performance and meeting your duties under the WHS Act. You can then continue to use the BoardSafe Checklist to monitor continuous improvement in these areas of your responsibility. 

If you feel you are meeting your responsibilities as a Board, then you may choose to use the WHS/IM Quick Checklist for Board members in Part 4 Appendix 2. This way you can get an immediate confirmation of your achievements in WHS and IM and know where any gaps exist.

Part 2 of the Manual contains the Boardsafe Checklist and Part 3 contains the BoardSafe Plan. The Checklist is in the form of questions for you to answer. Each question is designed such that if you answer ‘yes’ then you will be meeting your legislative requirements in that particular function. You may feel that you partially comply or that you must answer ‘no’ as there is no clear evidence of the Board’s knowledge of compliance. Remember that answering ‘no’ may not mean that that function of WHS and IM is not being met in your organisation – it may only indicate that the Board has not met due diligence by being aware and ensuring compliance in that function. 

Meeting your legislative responsibilities in WHS and IM not only means compliance with the law, it creates benefits for your organisation’s workers which will have positive effects far above safety (for example, improved staff retention, client care) and will assist your ‘bottom line’ by reducing costs associated with workers compensation insurance and other costs associated with injury and illness. 

End of Part 1

This material was originally developed by LMA The Safe Move Pty Ltd as part of a project funded under the WorkCover NSW WorkCover Assist Program 2004 and 2005.

Any views expressed are not necessarily those of WorkCover NSW.
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LMA The Safe Move

PO Box 1335, Strawberry Hills NSW  2012

Telephone:  (02) 93181758   Fax:  (02) 80884377
ABN: 23 091 215 146

Email: lea.m.maher@gmail.com
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The information contained in this publication has been prepared for general information only. The information is not intended to constitute or substitute for legal or professional advice appropriate to your specific circumstances. We recommend that specific professional advice be obtained from your professional adviser prior to acting on any information contained in this publication to ensure that any action taken is appropriate to your specific circumstances. National Disability Services and their employees, agents and contractors shall not be liable for any loss or damage incurred as a result of any reliance on the information contained herein.








LMA The Safe Move Pty Ltd developed the original Manual in good faith. It is recommended that each organisation seeks advice in all matters pertaining to health and safety and injury management specific to their organisation. LMA The Safe Move, its consultants and contractors shall not be liable for any loss or damage incurred as a result of reliance on any information contained herein.
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